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REZUMAT

Studiul propus analizeaza evolutiile i perspectivele
normelor obligatorii $i recomandate in contextul
guvernantei corporative. Astfel, la nivelul literaturii de
specialitate s-au intreprins o serie de studii privind atat
rolul guvernantei corporative eficiente, cét si evolutia si
perspectiva normelor obligatorii si recomandate privind
transparenta informatilor. In vederea analizei autorii au
realizat un studiu calitativ care vizeaza evolutia $i
perspectiva normelor obligatorii si recomandate in
contextul guvernantei corporative. Rezultatele obtinute
releva faptul c& guvernanta corporativa a evoluat tot mai
mult in perioada post crizd economicd si in practicd se
pune din ce in ce un accent mai mare pe transparenta
informatilor furnizate coroborate cu legislatia in vigoare.
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In primul rand, consideram c& este necesar s&
mentionam importanta acestui subiect. Este un fapt in
general recunoscut ca istoria are tendinta de a se
repeta, indiferent de domeniul sau zona de interes.

Astfel acesta este motivul pentru care credem ca este
de o importanta incontestabila s& analizam trecutul,
prezentul si pe baza acestor elemente si viitorul
guvernarii corporative. Oare exista vreun potential
interes pentru efectuarea unei asemenea analize? in
mod cert, nu. Ar fi util s se identifice si sa se
reglementeze masuri specifice care ar avea potentialul
de a preveni producerea esecurilor economice i chiar i
a crizei financiare globale. Acesta este rezultatul dorit,
dar este greu de obtinut, astfel chiar i o imbunétatire
partiala ar putea fi considerata un real succes.

De ce este momentul potrivit pentru o astfel de analiza?
Deoarece o parte din panica i turbulenta provocata de
criza financiara globala relativ recenta au inceput sa
dispara, lasand o perspectiva mai clara asupra factorilor
maijori care au declangat criza financiara si a
mecanismului care i-a permis sa se extinda. Acesta este
exemplul perfect ca istoria tinde sa se repete.

Unul dintre factorii majori a fost, ca si in cazul crizei
financiare care a avut loc la inceputul secolului
precedent, fie esecul reglementarii guvernarii
corporative, fie aplicarea necorespunzatoare a unor
astfel de reglementari. Analizand modul in care
guvernanta corporativa nu si-a indeplinit rolul gi nu a
reusit sa ajute la controlul daunelor este de o importanta
cruciala remedierea acestor probleme pentru a putea
corecta esecurile cat mai curand posibil. Se impune
luarea de masuri urgente nu numai pentru a se elabora
reglementari care ar putea impiedica aparitia de viitoare
crize, dar si pentru a fi capabile sa se recupereze mai
repede din cea mai recenta criza, care consideram ca
nu este pe deplin incheiata.

Aceasta lucrare are scopul de a analiza unele dintre
reglementérile legate de status-quo-ul declarat, modul in
care au fost influentate de criza si modul in care au
reactionat la schimbare in functie de domeniul in care au
fost implementate.

In prezent, literatura de specialitate defineste metodele
de incursiune stiintificd si construirea textului unei lucrari
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ca fiind un ,mod” de urmat in activitatea de cercetare
pentru indeplinirea obiectivelor, si anume pentru
informare si instruire. Procedurile, tehnicile i
instrumentele folosite in incursiunea stiintifica sunt
componente ale metodei, considerate elemente de
sprijin sau metode concrete de capitalizare (Gray et al.,
2007, Dunbar si Weber, 2014, Kiss si colab., 2015).

Efortul de cercetare reprezinta o incursiune logica pentru
abordarea evolutiilor i a perspectivelor unei legi noi i
dure privind guvernanta corporativa, bazata pe o
cercetare pozitiva, prin incercarea de a explica si
preconiza practicile actuale de guvernanta corporativa,
dar in acelasi timp si o cercetare normativa. Pentru a
atinge obiectivele acestei cercetari, ne bazam pe o
abordare calitativa pentru rezumarea aspectelor care vor
fi discutate n fiecare sectiune. Folosind o abordare de la
general la particular (Gray et al., 2007), incepem
aceasta cercetare prin prezentarea conceptelor, luand in
considerare cercetarile din literatura de specialitate,
inclusiv cea profesionald. In ceea ce priveste stiintele
umane si sociale, aceasta cercetare se bazeaza pe
observatia neparticipantd (Lesage si Wechtler, 2012),
mai exact se aplica metoda de cercetare inductiva, pe
analiza documentelor si pe tehnicile de comparare.
Reformele in domeniul guvernarii corporative au fost
punctate prin metoda transversala, care se aplica in
mare parte aspectelor teoretice, unde am prezentat o
incursiune istorica a celor mai importante aspecte in
domeniul guvernantei corporative.

Dupa ce a fost elaborat cadrul legal pentru 0 mai buna
guvernanta corporativa, consideram ca este de o
importanta cruciala o mai buna monitorizare a modului in
care cadrul legal este pus in aplicare in practica. Se pare
ca nu exista o monitorizare foarte eficientad a declaratiilor
de guvernanta corporativa pe care companiile le publica.
Jn majoritatea statelor membre, raspunderea pentru
impunerea obligatiei de publicare este lasata la dispozitia
investitorilor care, in functie de cultura si traditiile din statul
membru in care se afla, iau adesea putine masuri.
Autoritatile pietei financiare sau bursele de valori i alte
organisme de monitorizare lucreaza in cadru legislativ
diferit si au dezvoltat diferite practici” (Cartea Verde, 2011,
p.19). Problema principala este ca, in majoritatea statelor
membre, ele joaca un rol formal in verificarea publicarii
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declaratiei de guvernanta corporativa. Exista putine state
membre care verifica prin intermediul unor autoritati
publice sau specializate daca informatiile furnizate de
societati sunt complete sau nu.

O metoda mai practica si mai eficienta in conformitate
cu Cartea verde a Comisiei Europene ar fi ca informatiile
publicate de companii sa fie verificate daca sunt
suficient de cuprinzatoare prin aga-numitele organisme
de monitorizare, cum ar fi bursele de valori sau
autoritatile de reglementare a valorilor mobiliare.
Aceasta solutie ridica o problema de obiectivitate in
numele organelor de monitorizare. Organele sau
autoritatile specificate nu ar trebui sa aiba un cuvant de
spus cu privire la continutul informatiilor dezvéluite sau
s& faca aprecieri asupra afacerilor cu privire la solutiile
alese de companie pentru acest lucru. Pe de alta parte,
pentru a spori efectul dorit, autoritatile ar putea sa se
bazeze pe publicarea rezultatului obtinut din activitatea
de monitorizare, fortand indirect companiile spre o
transparenta mai sporita. Ca orice cadru legal, pentru ca
acest lucru sa fie suficient de eficient, utilizarea
sanctiunilor formale in caz de neconformitate grava ar
putea si ar trebui sa fie aplicata, asa cum se intdmpla in
prezent in Spania, de exemplu (Studiu privind practicile
de monitorizare si executare in guvernanta corporativa
in statele membre, p. 63).

Comisia Europeana considera ca ,0 modalitate de
imbunatatire a monitorizarii ar putea fi aceea de a defini
declaratia de guvernanta corporativa drept informatie
reglementata in sensul articolului 2 alineatul (1) litera (k)
din Directiva 2004/109/CE si, astfel, supunerea acesteia
cerintelor autoritatilor nationale competente prevazute la
articolul 24 alineatul (4) din directiva” (Cartea Verde,
2011, p.19). Exista o contributie importanta la faptul ca
organismele de monitorizare din statele membre au
dezvoltat diferite practici avand un mare potential de
imbunatatire a schimbului de bune practici.

Domenii de aplicare a reglementarilor privind
guvernanta corporativa

Se poate afirma ca guvernarea corporativa ,a devenit un
laborator de reglementare pe mai multe niveluri, in care
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normele 'hard' (obligatorii) se suprapun si se
intersecteaza cu normele 'soft' (recomandate) in
numeroase moduri, cu o evolutie rapida, o abordare
traditionala a studierii dreptului corporativ sau al
societatii, zona doctrinara relativ restransa ajunge in
curand sa-si atinga limitele” (Sun W. et al., 2011). Prin
urmare, este obligatoriu s& analizam unele dintre
principalele domenii de interes in care guvernanta
corporativa are interactiuni si s& observam modul in care
aceasta interactiune a fost influentata de recenta criza
financiara. Se stie ca sistemele financiare din intreaga
lume pot fi delimitate in principal ca fiind sisteme pe
piata de capital sau sisteme bancare.

a) Piata de capital

Tncepand cu anii '60, corporatiile au suferit un proces de
finantare care a dus la schimbéri semnificative in cadrul
de reglementare corporativa. Nu exista nicio indoiala ca
0 anumita forma de reglementare in sectorul financiar
este justificata, ca niciun sistem de reglementare nu
functioneaza bine daca nu este insotit de o
reglementare si 0 metodologie de aplicare
corespunzatoare, dar valoarea reglementarii sa fie
determinata att de beneficiile sale, cat si de costurile
acesteia.

In comparatie cu alte tipuri de piete, cum ar fi pietele
de produse, piata de capital este o piata bine
dezvoltata si opereaza in medii foarte reglementate.
Necesitatea dezvoltarii in continuare a
reglementarilor existente rezulta din faptul ca piata
de capital este 0 zona cu numeroase oportunitati
pentru activitatile frauduloase, cum ar fi
tranzactionarea sau manipularea in interes propriu,
precum si oportunitati pentru fraudarea investitorilor
publici. Prin urmare, ,pietele de capital sunt relativ
dificil de reglementat deoarece, spre deosebire de
sistemul bancar, nu exista un singur punct focal pe
care sa se poata concentra autoritatile de
reglementare. Autoritatile de reglementare urmaresc
sa reglementeze piata in intregime si, din cauza
naturii pietei de capital, esecul reglementarilor ar
putea duce la colaps” (Kieff & Paredes, 2010).

Urmatoarea intrebare naturald este cum sa
reglementam pietele de capital? Studiile empirice nu au
reusit inca sa identifice pe deplin beneficiile
reglementarii pietei de capital, dar experienta Statelor
Unite este un bun punct de plecare, avénd in vedere
faptul c& in S.U.A. se gasesc cele mai avansate piete de
capital. Sugestiile bazate pe experienta din S.U.A. arata
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clar ca pentru ca pietele de capital sa functioneze
corect, este nevoie de trei seturi de reglementari:

,0 puternica protectie a investitorilor;

— un paznic puternic sau o agentie de aplicare a
legislatiei, cum ar fi Comisia de Valori Mobiliare
si de Schimb din S.UA,;

— reglementarea puternica a institutiilor
intermediare” (Kieff & Paredes, 2010).

Ceea ce ar fi de facut se poate desprinde din modelul
S.U.A., dar sa nu fie subestimata complexitatea aplicarii
reglementarilor pietei de capital. Pornind de la
dezvaluirea informatiilor, reglementarile nu pot functiona
fara norme contabile si de audit adecvate si care conduc
la norme antifrauda ce pot functiona numai printr-o
supraveghere puternica, cum ar fi SEC — Securities and
Exchange Commission, exista o multitudine de factori
care sunt de luat in considerare, pe langa aplicarea
privata si sistemul judiciar functional.

,Directiva privind transparenta este 0 masura minima
de armonizare care impune companiilor listate sa
dezvaluie achizitiile si cedarile de participatii
substantiale si sa prescrie un continut minim pentru
rapoartele de gestiune” (Johnston A., 2009). In
conformitate cu dispozitiile directivei mentionate,
statelor membre i se cere sa solicite actionarilor sa
notifice societatile in cazul in care valoarea drepturilor
de vot "atinge, depaseste sau scade sub" (Directiva
CE/109/2004) praguri diferite (stabilite la nivelul
inferior, de 5%, de catre majoritatea statelor). Tn cazul
acordurilor actionarilor de a actiona in mod coordonat,
fie prin transferul drepturilor de vot, fie prin incheierea
unei serii de acorduri care au implicatii asupra
controlului corporativ, se aplica obligatii similare.
Directiva specific informatiile care se cer a fi incluse
in notificarea adresata societatii. Conform acesteia,
este necesara o declaratie privind:

— situatia rezultata in ceea ce priveste drepturile
de vot;

— lantul intreprinderilor controlate prin drepturile
de vot este detinut efectiv;

— datala care pragul a fost depasit sau atins;

— identitatea actionarului si a oricarei persoane
care are dreptul de a exercita drepturile de vot

in numele actionarilor” (Directiva CE/109/2004).

Notificarea nu are implicatii numai in ceea ce priveste
relatia dintre actionarii care au aceasta obligatie i
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societate, ci si in cazul tertelor parti, compania fiind
obligata sa faca publice aceste informatii in termen de
trei zile de la primire.

Exista, de asemenea, obligatii specifice care apar in
cazul unei societati cotate la bursa, ce suntimpuse de
directiva mentionata si au scopul de a spori gradul de
transparenta, un factor important considerabil care a
provocat probleme majore in timpul ultimei crize
financiare care a avut loc in 2008-2009. Problema
transparentei s-a incercat s fie rezolvata prin faptul ca
societatile cotate la bursa trebuie:

— 88 asigure un tratament egal pentru toti
detinatorii de actiuni care se afla in aceeasi
pozitie cu privire la furnizarea de informatii;

— saintocmeasca un raport financiar anual care
s& contina informatiile auditate si raport de
gestiune;

— ntocmirea unor rapoarte financiare
semestriale, care includ situatii financiare
simplificate si un raport interimar de gestiune”
(Directiva CE/109/2004).

Implicatiile directe ale aplicarii acestor prevederi, avand
in vedere faptul ca raportul urmeaza a fi certificat de cei
responsabili, este de a oferi o perspectiva corecta
asupra performantei afacerii si pozitiei companiei, 0
viziune realista asupra principalelor riscuri si incertitudini
pe care compania le prezinta si, nu in ultimul rand, sa
respecte cerintele celei de-a patra directive privind
dreptul societatilor comerciale, prin producerea de
rapoarte atat calitative, cat si cantitative.

,Prin asistarea actionarilor pentru a intelege mai bine
modul in care resursele sunt dezvoltate, imbunatatite si
alocate in cadrul companiilor, aceasta solutie reflexiva
are scopul de a asigura ca managementul corporatiilor
are autonomie suficienta pentru a desfasura proiecte
care au un orizont de timp mai indelungat, pastrand
mecanismele legale existente de responsabilitate fata de
actionari intacte” (Johnston A., 2009). De notat ca
utilizarea divulgarii cantitative ca parte a strategiei de
reglementare reflexive se afla intr-o etapa experimentala
si se impune a fi revizuitd, indiferent daca functioneaza
sau nu, pentru a se asigura ca, in realitate, costurile
exercitiului sunt justificate.

Exista mai multe reglementari ale pietei de capital,
obligatii care au survenit dupa criza financiara si care au
legatura cu prezentarea regimului de guvernanta
corporativa. Este impus de catre lege ca societatile
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cotate la bursa ,sa includa in raportul lor anual de
activitate o declaratie de guvernanta corporativa”
(Directiva 2006/46/EC). Declaratia ar putea sa contina,
in conformitate cu directiva, informatii relevante, cum ar
fi codul national de guvernanta corporativa la care se
supune societatea, codurile pe care compania s-a
hotarat sa le aplice in mod voluntar, toate informatiile
importante privind practicile de guvernanta corporativa
aplicate dincolo de cerintele legislatiei nationale i
explicatii privind abaterile de la codurile cérora este
supusa (principiul aplici sau explici). ,Aceste obligatii de
dezvaluire pe termen lung, in special cele prevazute de
Directiva privind preluarea, vor permite pietei sa
evalueze mai bine posibilitatea transferului controlului
corporativ $i sa pretuiasca actiunile companiei in
consecinta” (Johnston A., 2009).

in concluzie, numeroase reglementéri privind piata de
capital si companiile cotate la bursa au fost elaborate cu
costuri ridicate si este timpul sa se masoare daca
impactul a fost realizat in directia corecta sila
amplitudinea adecvata. ,Luate impreuna, aceste
interventii de reglementare semnaleaza o incercare de a
folosi fortele pietei pentru a incuraja companiile sa
respecte preferintele actionarilor in ceea ce priveste
structura de guvernants, in limitele constrangerilor si
posibilitatilor existente in legislatia nationala a
societatilor. Investitorii institutionali ar putea sa se
bazeze pe acest cadru de reglementare si sa isi
foloseasca puterea de piata pentru a conduce
convergenta pe 0 norma a unei actiuni, a unui vot fara
ca armonizarea pozitiva sa fie necesara la nivel
supranational” (Johnston A., 2009). In final, toate aceste
masuri urmaresc sa incurajeze actionarii gi investitorii
institutionali sa joace un rol mai activ in guvernanta
companiilor in care investesc.

b) Institutii de credit / Banci

In acest caz, principala intrebare este ,de ce?” De ce
este nevoie de reglementare in sistemul bancar, avand
in vedere modul clar structurat in care functioneaza?
Practic, bancile se finanteaza din depozitele celor care
au capital lichid si apoi imprumuta banii celor care au
nevoie de acest tip de capital. Raspunsul isi gaseste
sustenabilitatea in doua idei principale. ,Practic este
imposibil ca deponentii dispersati sa monitorizeze
eficient activitatea bancii in mod organizat din cauza
problemei organizarii unei astfel de actiuni colective.
Astfel, autoritatile de reglementare monitorizeaza
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bancile in numele deponentilor dispersati” (Dewatripont
& Tirole, 1995). In al doilea rand, ,bancile participa
deseori (iar uneori opereaza) la sistemele de plati care
insotesc in mod inevitabil riscul sistemic, generand
astfel o externalizare negativa. Esecul unei tranzactii de
plata poate conduce la dezastru, deci participantii
solicita o forma de reglementare pentru a face fata
acestui risc sistemic” (Goodhart et al., 1998).

In plus, este necesar s& se analizeze ce fel de problema
ar putea rezolva reglementarile. In primul rand, exista
tendinta bancilor de a imprumuta mai mult decét isi pot
permite sau de a acorda imprumuturi care nu sunt
profitabile. In concluzie, aceasta problemé are unele
masuri sigure in majoritatea jurisdictiilor, cum ar fi
asigurarea depozitelor in caz de esec bancar, masuri de
salvare de la banca centrala sau guvern. Pe de alta
parte, sistemul bancar se confrunta cu numeroase
riscuri diverse din cauza variatelor active financiare sau
a esecurilor cauzate de esecul tehnologic.

Reglementarea bancara este conceputa pentru a
raspunde riscurilor care afecteaza bancile ca beneficiari
centralizati de risc prin asigurarea unei gestionari
adecvate a riscurilor de catre banci. Dintre modificarile
aduse de aceste reglementari amintim de faptul ca
bancile sunt obligate sa faca evaluari corespunzatoare si
stricte ale fiecarui imprumut din portofoliul de active al
bancii. ,Aceste interventii puternice si active din partea
autoritatilor de reglementare sunt intelese a fi necesare
in cadrul sistemului bancar din Zilele noastre. In timp ce
cresterea transparentei bancilor este considerata
importanta, disciplina pietei este adeseori imposibila,
desi mediul academic sustine adesea ca ar fi bine sa
existe”. (Kieff & Paredes, 2010).

Mediul bancar a trecut in zile noastre de la a face fata
riscului de credit la a face fata si riscului de piata, de la
economiile de sferd la economiile de scara, ceea ce
tinde sa creeze institutii bancare mari, care sunt greu de
monitorizat adecvat si a trecut, de asemenea, de la
activitatile bancare traditionale la alte noi activitati de
afaceri. In zilele noastre, masurile de reglementare au
fost influentate si adaptate necesitatilor si sunt mai
degraba indirecte decét directe, asa cum erau in trecut.
De exemplu, regulamentele anterioare au fost elaborate
astfel incat sa incerce sa gestioneze riscul prin
interzicerea investitiilor riscante. Pe de alta parte,
reglementarile dezvoltate in prezent au o abordare
indirecta fata de riscuri si analizeaza numai capitalul,
contand pe faptul c& reglementarea capitalului are i alti
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piloni pe care se poate baza, cum ar fi sistemele de
control intern si sistemul de contabilitate a bancilor.

in final, este vorba si de costul reglementrii bancare
care indica eficienta masurilor in comparatie cu riscurile
prevenite. ,in primul rand, exista costul furnizarii unei
asigurari adecvate a depozitelor. In al doilea rand,
regularizarea incearca sa previna esecul bancar prin
solicitarea dovedirii soliditatii bancii. In al treilea rand,
esecul bancii determind un cost enorm, deoarece
tratamentele de insolventa au de multe ori costuri foarte
mari” (Kieff & Paredes, 2010). Ideea principala este ca
acest lucru vine sa confirme inca o data ca este mai
bine sa prevenim decat sa tratam.

Lectii din criza financiara si calea de urmat

,Viteza si intensitatea panicii din 2008 au facut ca
globalizarea financiara sa fie privita negativ in multe tari,
subminand astfel credibilitatea si parghia politica a
investitorilor institutionali i a fondurilor speculative
pentru a forta imbunéatatirea guvernarii prin intermediul
ordinelor publice” (Sun W. et al., 2011). Marea recesiune
a avut un impact major asupra reducerii activelor, in
principal in ceea ce priveste pierderile substantiale
inregistrate de fondurile de pensii din tarile din intreaga
lume, fapt care a determinat un sprijin public puternic
pentru reformele privind guvernanta corporativa, sprijin
care este probabil corelat direct cu expunerea la actiuni
a activelor de pensii din fiecare tara. Un alt efect al
reducerii activelor si, de asemenea, al unei mai bune
corelari a pietelor internationale au condus la un
stimulent sporit pentru investitorii externi de a exercita
presiuni asupra firmei incluse in portofoliul lor pentru
cresterea performantelor alfa. ,In acelasi timp, strategia
de finantare conservatoare adoptata de multe firme
nefinanciare, cel putin pe pietele dezvoltate, se poate sa
fi atenuat acest efect de indatorare privata” (Sun W. et
al.,, 2011).

Recenta criza financiara isi are radacinile in
comportamentul fraudulos al membrilor consiliului de
administratie, nivelurile de remuneratie excesive
depasind lipsa de monitorizare si de supraveghere.
Acestia sunt factorii care au reusit sa transforme
aceasta criza financiara intr-una dintre cele mai grave si
periculoase prabusiri financiare de la inceputul secolului
al XX-lea. ,Prin urmare, este nevoie de un proces
imbunatatit de luare a deciziilor in ceea ce priveste
dezvoltarea corporatiilor la niveluri de performanta mai
bune” (Useem, 2006). ,Cu toate acestea, consiliile de
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conducere incearca sa-si echilibreze functia de ofiteri de
conformitate cu functia de formatori ai viitorului
corporatiei” (Lorsch & Clark, 2008).

In acelasi timp, a aparut o alta problema — societatea a
inceput sa reconsidere comportamentul deviant i, ca
urmare, nivelurile inferioare de comportament sunt acum
considerate acceptabile, in timp ce in trecut aceleasi
niveluri erau total inacceptabile. ,Astfel, desi cercetatorii
si comentatorii au legat, de regula, guvernanta
corporativa de a controla, se vad noi abordari care
vizeaza schimbari comportamentale si de conducere i
dezvoltarea unei paradigme holistice, care ar fi mai
potrivite pentru complexitatea secolului XXI” (van Ees et
al. 2009).

Tn esenta, impactul ultimei crize financiare si analizele si
argumentele de mai sus indica faptul ca exista o nevoie
evidenta de reglementare eficace si aplicabila, de
consolidarea codurilor de guvernare, de o concentrare
mai mare pe etica si conducere, de acordarea unei
atentii sporite vocii actionarului, nu in ultimul rand de
intarirea divulgarii si a transparentei. ,Alte directii de
guvernare provin din responsabilitatea corporativa si din
temele privind investitiile in responsabilitatea sociala”
(Brennan & Solomon, 2008). Exista oportunitati de
invatare din sistemele bazate pe relatii si acest lucru ar
putea oferi o cale cu totul noua, in care stakeholder-ii
cheie au mai multa influenta si drepturi de decizie, ceea
ce conduce — ca o concluzie fireasca — la un nivel mai
ridicat de contributie la strategiile companiilor.

,JJmportanta incorporarii unei perspective
multidisciplinare in guvernare pare a fi cheia pentru a
intelege esecurile guvernarii. Cercetarea privind
guvernanta a fost adesea asata in seama mediului
academic din domeniul contabilitatii si din cel juridic si
este din ce in ce mai evident ca aceasta abordare este
mult prea restransa. Astfel, o abordare mai holistica a
guvernarii ar putea sa ofere lentile mai largi prin care sa
se vada antecedentele si impactul crizei financiare
globale. in plus, se ofera conducerii si directorilor o
gama de variabile care influenteaza buna guvernanta si
subliniaza pe ce ar trebui sa se puna accentul pentru
introducerea practicilor de buna guvernare” (Sun W. et
al., 2011).

Analiza efectuata conduce in mod clar la concluzia ca
este nevoie de o abordare holistica, chiar si
multidisciplinara prin integrarea mai multor obiective si
perspective in intelegerea guvernantei corporative.
Acest lucru este necesar deoarece guvernanta
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corporativa a mers dincolo de granitele sale, fiind
conectata cu alte cateva domenii i, prin urmare, pentru
a putea evalua corect statutul actual al guvernantei
corporative. De ce? Raspunsul este simplu si, in
principal, se bazeaza pe faptul ca doar prin aceasta
metoda ar putea fi reglementata calea corecta i
adecvata pentru guvernanta corporativa. ,Acest lucru ar
permite corporatiilor $i economiei sa atenueze gi sa
gestioneze mai bine o criza. in acest fel, mentinerea
unui echilibru intre abordarea conformitatii si abordarile
comportamentale este importanta — reglementarea
pentru a asigura divulgarea in timp util si valida si
structurile bune, alaturi de accentul pe etica, pe cultura,
pe modul de conducere, puterea si practicile in domeniul
resurselor umane — pentru a se asigura ca obiectivele
organizationale sunt indeplinite in mod etic” (Sun W. et
al., 2011).

Acestea fiind spuse, este evident ca o abordare pur
structurald nu oferd viziunea larga necesara asupra
problemei, ducand la necesitatea includerii altor
cateva procese care ar asigura un echilibru intre
nevoile actionarilor si ale partilor interesate, intre
mediul intern si extern.

Tn cele din urma, aceasta schimbare, impreuna cu
scopul organizational adecvat, ar aduce clar o
guvernantd mai eficientd. Este necesar sa se
inteleagd ce anume face ca guvernarea
corporativa sa functioneze. Consideram c& o mai
buna intelegere a pilonilor principali — procesul de
luare a deciziilor, cultura din sala de consiliu sau
retelele si structurile factorilor de decizie si ale
elitelor — ar contribui la un model mai aprofundat si
mai bogat de guvernanta corporativa.

Dupa o prezentare generala a situatiei anterioare i
actuale, exista, fara indoiala, dovada ca este
necesar sa se investeasca mai mult in elaborarea
unor reglementari mai puternice, mai ample si mai
eficiente privind guvernanta corporativa. Se pune
intrebarea costului, dar indiferent de nivelul
acestuia, el poate fi cu sigurantd mai mic decat
pierderile cauzate de esecurile sistemice repetate.
Desi este dificil sa se estimeze corect costul
reglementérii si al implementérii, la prima vedere,
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costul reglementarii pe piata de capital pare mai
mare (vizeaza o gama mai larga de probleme)
decét in sistemul bancar.

Investirea in reglementari mai bune pentru unul
dintre aceste sisteme poate fi o alegere care
depinde de cat de dezvoltata este economia tarii
respective. Ne mentinem punctul de vedere
deoarece in economiile cu piata de capital mai
dezvoltatd companiile apeleaza la aceasta sursa
de finantare si efortul de reglementare legislativa
se indreapta preponderent spre aceasta piata. [
economiile cu piata de capital mai slab dezvoltata
companiile se finanteaza din sistemul bancar si,
prin urmare, este normal ca reglementérile sa se
axeze pe aceasta directie, care vine si cu costuri
mai mici. Pe de alta parte, intr-o economie mai
mare, unde piata de capital reprezinta o sursa de
furnizare de capital la un cost mai ieftin,
concentrarea pe dezvoltarea reglementarii pietei
de capital este mai inteleapta, avand in vedere
faptul c& beneficiile oferite de piata de capital ar
putea depési costul general. In comparatie cu
analiza teoretica, in lumea reala, costul celor doua
sisteme se impune a fi luat in considerare intr-o
maniera agregata, deoarece acestea coexista,
intrucét globalizarea pietelor financiare permite
investitorilor s se imprumute sau sa se finanteze
de pe pietele externe, ceea ce face situatia de
departe mai complexa.

Ca o concluzie finala, se poate spune ca un sistem
nu se potriveste in mod clar tuturor economiilor. Degi
ne aflam in era globalizarii, nu este de neglijat faptul
ca economiile au inca tendinta de a pastra
specificatiile date de mediul geografic si juridic. Prin
urmare, pentru a evita ca evenimentele nefericite din
trecut sa se intdmple din nou, atunci cand se
dezvolta o noua reglementare, chiar daca este facuta
in aga fel incét sa functioneze in intreaga lume,
adaptarea acesteia la specificul fiecarui sistem
economic ar trebui sa reprezinte 0 mare preocupare.

Guvernanta corporativa este un sistem care
actioneaza si reactioneaza. Este de competenta
institutiilor de reglementare s& ofere o astfel de
contributie incat reactia sa se potriveasca mai bine
scopurilor noastre.
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First of all, we consider that it is necessary to state the
importance of this subject. It is a proven fact that history
has the tendency of repeating itself, regardless of the
domain or area of interest. That is the reason why we
think that it is of incontestable relevance to analyze the
past, the present and, based on these elements, the
future of corporate governance. Is there any potential
future of interest for this analysis? Clearly, not. It would
be useful to identify and regulate the specific measure
that would have the potential to prevent economic
failures, even extended to global financial crisis, from
happening. This is the desired result, but it is far from
the reachable and even a partial improvement could
serve as a real success.

Why is now the proper moment for such an analysis?
Because some of the panic and turbulence caused by
the relatively recent global financial crisis have started to
fade, leaving a better view upon the major factors that
triggered the financial crisis and the mechanism that
allowed it to expand. This is the perfect example that
history tends to repeat itself. One of the major factors
was, the same as for the financial crisis that occurred at
the beginning of the precedent century, either the failure
of corporate governance regulation, or improper
appliance of such regulations. Analyzing how corporate
governance failed to play its role and stop or at least
help at damage control is of crucial importance to be
able to correct the flaws as soon as possible. Prompt
action must be taken not only to develop regulations that
could prevent future crisis from emerging, but also to be
able to recover faster from the current crisis, which we
consider not to be fully over.

This paper has the scope of analyzing some of the
regulations that are connected with the stated status
quo, the way they were influence by the latest crisis and
how they reacted to change depending on the domain
they were implemented in.

Currently, the speciality literature defines the methods of
scientific incursion and text construction of a paper as
being a ,way” to be followed in the research activity for

fulfilling the objectives, namely for informing and training.

The procedures, techniques and instruments used in the
scientific incursion are components of the method,
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viewed as support elements or concrete ways for its
capitalisation (Gray et al., 2007, Dunbar and Weber,
2014, Kiss et al. 2015)

The research endeavour represents a logical incursion
for approaching the evolutions and perspectives of soft
and hard law on corporate governance, which is based
on a positive research, by trying to explain and predict
the actual reporting practices in audit, but in the same
time a normative research as well. For reaching the
objectives of this research, we rely on a qualitative
approach for summarising the aspects which will be
discussed in every section. By using an approach from
general to particular (Gray et al., 2007), we begin any
analysis by presenting the concepts, taking into
consideration the discoveries offered by the academic
research and professional bodies. In what the human and
social sciences concerns, this research is based on the
non-participative observation (Lesage and Wechtler,
2012), on the inductive research method, on the
document analysis and comparison techniques. The
reforms in the corporate governance domain were
punctuated by the cross-section method, which is mostly
applied to the theoretical aspects, where we presented a
historical incursion of the most important reforms in the
domain of corporate governance.

After seeing that legal framework for better corporate
governance is being elaborated, we consider to be of
crucial importance to have a better monitoring of how
the legal framework is being implemented in practice.
Apparently, there seems not to be a very efficient
monitoring of the corporate governance statements that
the companies publish. "In most Member States,
responsibility for enforcing the obligation to publish is left
to investors who, depending on the culture and traditions
in their Member State, often take little action. Financial
market authorities or stock exchanges and other
monitoring bodies work within different legislative
frameworks and have developed different practices"
(Green Paper, p.19). The main issue is that in most of
the Member States they only play a formal role in
verifying whether the corporate governance statement
has been published. Meanwhile, there are few Member
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States that check if the information provided by the
companies is complete or not by the means of either
public or specialized authorities.

A more practical and efficient method according to
European Commission's Green Paper would be to have
the information published by the companies checked
whether it is sufficiently comprehensive by so called
monitoring bodies such as stock exchanges or securities
regulators. This solution arises a problem of objectivity
on behalf of the monitoring bodies. The specified bodies
or authorities should not have a say on the content of
the information disclosed or make business judgments
regarding the solutions chosen by the company for that
matter. On the other hand, to enhance the desired
effect, authorities could rely on publishing the result
obtained out of the monitoring activity, indirectly forcing
the companies towards more complete transparency. As
any legal framework, for this to be effective enough, the
use of formal sanctions in case of serious non-
compliance could and should be enforced, as it is
currently done in Spain for example (Study on
Monitoring and Enforcement Practices in Corporate
Governance in the Member States, page 63).

The European Commission believes that "one way to
improve monitoring could be to define the corporate
governance statement as regulated information within
the meaning of Article 2(1)(k) of Directive 2004/109/EC
and thus make it subject to the powers of competent
national authorities laid down in Article 24(4) of the
Directive." (Green Paper, p.19). There is one good part
in the fact that monitoring bodies in Member States
developed different practices in having a great potential
for improving the exchange of best practice.

Domains of appliance for corporate governance
regulations

It can be stated that corporate governance "has become
a multilevel regulatory laboratory, in which 'hard' law
overlaps and intersects with 'soft' law in numerous, fast-
evolving ways, a traditional approach to the study of
corporate or company law as a relatively confined
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doctrinal area soon reaches its limits" (Sun, W. etal.,
2011). Therefore, it is compulsory to analyze some of
the main areas of interest in which corporate
governance has interactions and notice how those
interaction have been influenced by the recent financial
crisis. It is known that financial systems around the world
can be mainly delimited as being either capital market -
based systems or bank-based systems.

a) Capital market

Since the 60's, corporations have suffered a
financialization process that has led to significant
changes in the corporate regulatory framework. There is
no doubt that some form of regulation in the financial
sector is justified, and no regulatory system functions
well unless it is accompanied by proper regulation and
enforcement thereof, but the value of regulation must be
determined by both its benefits and its costs.

Compared to other types of markets such as product
markets, capital market are well-developed markets and
operate in highly regulated environments. A need for
further development of existing regulations emerges
from the fact that the capital market is an area with
numerous opportunities for fraudulent activities such as
insider trading or manipulation and incentives to defraud
public investors. Therefore, "capital markets are
relatively difficult to regulate because, unlike in the bank
system, there is no single focal point on which regulators
can focus. Regulators must regulate the market entirely,
and due to the nature of the capital market, regulatory
failure would lead to disaster" (Kieff & Paredes, 2010).

The next natural question is how to regulate capital
markets. Empirical studies have not managed yet to fully
identify the benefits of capital market regulation, but
United States experience is a good starting point
considering the fact that in the U.S. one can find the
most advanced capital markets. Suggestions based on
U.S. experience clearly show that for capital markets to
work properly there is need for three sets of regulation:

"strong investor protection;

— astrong watchdog or enforcement agency, like
the U.S. Securities and Exchange Commission;

— strong regulation of intermediary institutions."
(Kieff & Paredes, 2010).

What needs to be done can be sketched out from the
U.S. model, but the complexity of enforcement of capital
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market regulation should not be underestimated.

Starting from disclosure regulation cannot work without
proper accounting and auditing rules and leading to
antifraud rules that can work only sustained by a strong
watchdog such as SEC, there are a multitude of factors
to be taken into account among with private enforcement
and a well-functioning judicial system.

"The Transparency Directive is a minimum
harmonisation measure requiring listed companies to
disclose acquisitions and disposals of substantial
shareholdings, and prescribing minimum content for
management reports" (Johnston A., 2009). According to
provisions in the mentioned Directive, Member States
must require shareholders to notify companies in case
the amount of the voting rights "reaches, exceeds or
falls below" (Directive 2004/109/EC) various thresholds
(set at the lower level, 5%, by most of the states). In
case of shareholders agreements of acting in a
coordinated manner, either by transferring voting rights
or concluding a range of agreements that have
implications for corporate control, similar obligations
apply. The Directive specifies the information that must
be included in the notification given to the company.
There must be made a statement about:

"the resulting situation in terms of voting rights;

— the chain of controlled undertakings through
voting rights are effectively held;

— the date the threshold was crossed or reached:;

— the identity of the shareholder and any person
entitled to exercise voting rights on the
shareholders' behalf" (Directive 2004/109/EC).

The notification does not have implications only
regarding the relationship between the shareholders that
have this obligation and the company, but also to third
persons, the company being obliged to make this
information public within three days from receipt.

There are also specific obligations that occur in case of
a public listed company, that are enforced by the
mentioned Directive and have the purpose to raise the
degree of transparency, which was a considerable
important factor that caused major problems during the
last financial crisis that occurred in 2008-2009. The
problem of transparency has tried to be solved following
the fact that listed companies are required to:

"ensure equal treatment for all holders of
shares who are in the same position" (Directive
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2004/109/EC) as regarded to the supply of
information;

— "produce an annual financial report which
consists of audited accounts and management
report" (Directive 2004/109/EC);

— produce a "half-yearly financial reports, which
include condensed financial statements and an
interim management report" (Directive
2004/109/EC).

The direct implications of the application of these
provisions considering the fact that the report must be
certified by the ones responsible is to offer a correct
perspective upon the performance of the company's
business and position, a realistic view over the main
risks and uncertainties that the company faces and last
but not least, to comply with the requirements of the
Fourth Company Law Directive by producing qualitative
as well as quantitative reporting.

"By assisting shareholders to gain a better
understanding of the way in which resources are
developed, enhanced and allocated within companies,
this reflexive solution aims to ensure that corporate
management have sufficient autonomy to pursue project
which have a longer-time horizon, whilst leaving the
existing legal mechanisms of accountability to
shareholders intact" (Johnston A., 2009). The important
note that has to be made is that the use of quantitative
disclosure as a part of reflexive regulatory strategy is at
an experimental stage and has to be kept under review,
whether it works or not, to ensure that the costs of the
exercise can be justified.

There is more to capital market regulations, obligations
that occurred after the financial crisis and have to do
with the disclosure of corporate governance regime. It is
required by law for the listed companies to "include a
corporate report governance statement in their annual
financial report" (Directive 2006/46/EC). The statement
should contain, according to the Directive, relevant
information such as the national corporate governance
code that the company is subject to, any codes the
company voluntarily decided to apply, all important
information regarding corporate governance practices
applied beyond the requirements under national law and
explanations concerning departures from the codes to
which it is subject (comply or explain principle). "These
far-reaching disclosure obligations, particularly those
prescribed by the Takeover Directive, will enable the
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market better to evaluate the possibility of a transfer of
corporate control, and to price the company's shares
accordingly" (Johnston A., 2009).

In conclusion, numerous regulations regarding capital
market and listed companies have been elaborated with
high cost and it is time to measure whether the impact
was made in the right direction and of the proper
amplitude. "Taken together, these regulatory
interventions signal an attempt to harness market forces
to encourage companies to comply with shareholder
preferences as to governance structure, within the
existing constraints and possibilities of national company
law. Institutional investors might build on this regulatory
framework and use their market power to drive
convergence on a norm of one share, one vote, without
positive harmonisation being required at the
supranational level" (Johnston A., 2009). In the end, all
these measures aim to encourage shareholders and
institutional investors to play a more active role in the
governance of the companies they invest in.

b) Credit institutions / Banks

In this case, the main question is "why?". Why is there
need for regulation in the bank system considering the
straight forward way it works? Basically, banks fund
themselves from the deposits of those who have liquid
capital and then loan the money to those who need this
kind of capital. The answer finds its sustainability in two
main ideas. "One is that it is impractical for dispersed
depositors to monitor the bank effectively in an
organized fashion because of the collective action
problem. Thus, regulators monitor banks on behalf of
dispersed depositors" (Dewatripont & Tirole, 1995).
Second, "banks often participate in (and sometimes
operate) payment systems that inevitably accompany
systemic risk, thus producing a negative externality.
Failure of one payment transaction may lead to disaster,
so participants call for some form of regulation to deal
with this systemic risk" (Goodhart et al.,1998).

Moreover, there is need to analyze what kind of problem
could the regulations prevent. Firstly, there the tendency
for the banks to either loan more than they can afford or
give loans that are not profitable. Partially, this problem
has some safe measures in most jurisdictions such as
deposit insurance in case of bank failure, rescue
measures from the central bank or the government. On
the other hand, the banking system faces a lot of various
risks because of the different financial assets or failures
caused by technological failure.

138

Bank regulation is designed to respond the risks that
affect the banks as centralized risk takers by ensuring
proper risk management by the banks. Of the changes
brought by these regulations is that banks are obliged to
make proper and strict assessments of each loan in the
bank's asset portfolio. "These strong and active
interventions by regulators are understood to be
necessary in the bank system today. While enhancing
the transparency of banks is considered important,
market discipline is often not practicable, even though
academics often argue that it should be" (Kieff &
Paredes, 2010).

The banking environment has today shifted from only
facing credit risk to also facing market risk, from
economies of scope to economies of scale which tend to
create large banking institutions that are hard to monitor
properly and from traditional banking business activities
to other new business activities. Nowadays, regulatory
measures have been altered by the needs and are
rather indirect than direct as they used to be in the past.
For example, past regulations were developed in such
manner that they tried to manage risk by prohibiting risky
investments. On the other hand, regulations developed
in present have an indirect approach towards risk and
analyses only capital, counting on the fact that capital
regulation has other pillars to rely on, such as internal
control and accounting systems of the banks.

In the end, it also comes to the cost of bank regulation
which indicates the effectiveness of the measures
compared to the prevented risks. "First, there is the cost
of providing proper deposit insurance. Second,
regulation tries to prevent bank failure by requiring
soundness of banks. Third, bank failure results in an
enormous cost, as post insolvency treatments often
carry very high costs" (Kieff & Paredes, 2010). The main
idea is that this comes to confirm once again that it is
better to prevent than to treat.

Lessons from the financial crisis and the way
forward

"The speed and intensity of the panic in 2008 gave
financial globalization a bad name in many countries,
thereby undermining the credibility and political leverage
of institutional investors and hedge funds to press for
governance improvements via public ordering"(Sun W.
etal., 2011). The Great Recession had a major impact
on asset repricing, mainly regarding substantial losses
incurred by pension funds in countries all over the world,
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fact which triggered a strong public support for corporate
governance reforms, support which is probably directly
correlated with the equity exposure of the pension
assets in each country. Another effect of asset repricing
and also of higher international market correlation have
led to an increased incentive for outside investors to put
pressure on the firm included in their portfolio for
increased alpha performance. "At the same time, the
conservative funding strategy adopted by many non-
financial firms, at least in developed markets, may have
attenuated this private ordering leverage.” (Sun W. et
al., 2011).

The recent financial crisis has its roots in fraudulent
behaviour of board members, excessive remuneration
levels topped with failure to monitor and oversee. These
are the factors that have managed to turn this financial
crisis in one of the worst and dangerous financial
collapses since the early part of the twentieth century.
"Improved decision-making is thus called for in moving
corporations to better performance levels" (Useem,
2006). "However, boards are trying to balance their
function as compliance officers with their function as
shapers of the corporation's future" (Lorsch & Clark,
2008).

At the same time, another problem occurred - society
has begun to reconsider deviant behaviour and as a
result the lower levels of conduct are now considered to
be acceptable whereas in the past same levels were
totally unacceptable. "Thus, even though researchers
and commentators have usually linked corporate
governance to control are seeing new approaches that
call for behavioural and leadership change and the
development of a holistic paradigm that is more suitable
for the complexities of the twenty-first century” (van Ees
etal., 2009).

Basically, the impact of the latest financial crisis and the
foregoing analysis and arguments point to the fact that
there is obvious need for effective and enforceable
regulation, a strengthening of governance codes, a
greater focus on ethics and leadership, the
enhancement of shareholder voice and last but not least
the strengthening of disclosure and transparency. "Other
drivers of governance are originating from corporate
responsibility and socially responsible investment
themes" (Brennan & Solomon, 2008). There is
opportunity for learning from relationship-based systems
and this could provide a whole new path, the one where
key-stakeholders have greater influence and decision-
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making rights, this leading as a natural conclusion to a
higher level of input into the companies' strategies.

"The importance of incorporating a multidisciplinary
perspective in governance appears to be the key to
understanding governance failures. Governance
research has often been left to accounting and legal
academics and it is increasingly evident that this
approach is far too narrow. Drawing on a more holistic
approach to governance will provide a wider lens
through which to view the antecedents and impact of the
global financial crisis. In addition, it will provide
executives and directors with a range of variables that
influence good governance and highlight where the
focus should be in introducing good governance
practices." (Sun W. et al., 2011).

The conducted analysis clearly leads to the conclusion
that there is need for a holistic, even a multidisciplinary
approach by integrating multiple lenses and
perspectives in understanding corporate governance.
This is necessary because corporate governance has
gone further that its boarders being connected with
several other domains and therefore, in order to be able
to correctly asses the current status of corporate
governance. Why? The answer is simple and mainly
relies in the fact that only by this method the correct and
adequate future path for corporate governance could be
regulated. "This would enable corporations and the
economy to mitigate and to better manage a crisis. In
this way, a balance between compliance and
behavioural approaches is important - regulation to
ensure timely and valid disclosure and good structures,
alongside focus on ethics, culture, leadership, power
and human resource practices to ensure organizational
objectives are met in an ethical manner" (Sun W. et al,,
2011).

This being said it is obvious that a purely structural
approach does not offer the necessary wide view upon
the matter, leading to the need of inclusion of other
several processes which would ensure a balance
between shareholder and stakeholder needs, internal
and external environment. The finally of this change,
along with the proper organizational purpose, would
clearly bring a more effective governance. It is
necessary to understand what makes corporate
governance tick. We consider that a better
understanding of its major pillars - decision-making
process, the boardroom culture or the networks and
structures of the decision-makers and elites - would
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contribute to a deeper and richer model of corporate
governance.

After an overview on the past and current situation, there
is proof beyond any doubt that more has to be invested
in developing stronger, wider and more effective
corporate governance regulations. There comes the
question of cost, but no matter what the cost may be it is
certainly lower than the losses caused by the repeated
systemic failures. Although, it is difficult to estimate
correctly the cost of regulation and enforcement, at first
sight, the cost of regulation in the capital market seems
higher (it has to reach a wider range of matters) than in
the banking system.

Investing in better regulations for one of these systems,
may depend as a choice, on how developed a country's
economy is. In smaller economies with not such a
developed capital market, investing in regulations for
banking system seems more rational as it comes with
lower costs as well. On the other hand, in a larger
economy, where the capital market is a source for
providing capital at cheaper cost, focusing on the

development of capital market regulation is wiser
considering the fact that the benefits provided by the
capital market could outweigh the cost of regulation.
Compared to the theoretical analysis, in the real world,
the cost of the two systems have to be considered in an
aggregate manner as they coexist as globalization of the
financial markets allow investors to borrow or fund
themselves from foreign markets, this making the
situation far more complex.

As a final statement, it could be said that clearly one
system does not fit all economies. Although it is the era
of globalization, it should not be forgotten the fact that
economies still have the tendency of preserving the
specifications given by the geographic and legal
environment. Therefore, in order to prevent the
unfortunate past events from happening once again,
when developing new regulation, even itis made in such
a manner that it should work worldwide, adjusting it to
the specific of each economic system should be of great
concern.

Corporate governance is a system that acts and reacts.
It is up to the regulating institutions to provide such an
input, that the reaction will better suit our purposes.
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